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The pursuit of insurance claims — cutting
through the Gordian knot
Lynda Purcell MERCER GOVERNANCE & LEGAL CONSULTING

Introduction
“Guilt by association” — there is nothing like a spate

of adverse publicity reports to sharpen the minds of

those associated with a perceived malfeasant. Naturally,

this analysis passes no judgement on the validity of

recent reports.

Nevertheless, the life insurance industry has recently

been the subject of a plethora of negative reports

regarding its claims handling and decision-making pro-

cesses, particularly as these processes relate to disability

claims. The majority of disability benefits are insured

under a policy of insurance effected by a trustee of a

superannuation fund; this fact highlights key questions:1

• What is a trustee’s duty in the claims process?

• How do trustees avoid speculation that they are

missing in action?

The adverse publicity recently experienced by insur-

ers should act as a timely reminder to trustees of

registrable superannuation entities (RSEs) of their fidu-

ciary and statutory obligations to their beneficiaries (ie,

the members of these superannuation funds) when it

comes to disability claims. Effective 1 July 2013, the

Stronger Super reforms, which largely arose out of the

Super System Review, (the Cooper Review)2 tightened

and heightened the trustee of an RSE’s duty in the area

of insurance claims. New insurance covenants were

inserted into the Superannuation Industry (Supervision)

Act 1993 (Cth) (SIS Act) at subs 52(7). This article will

focus on para (d) of this subsection (the insurance claims

covenant) which requires a trustee of an RSE:

(d) to do everything that is reasonable to pursue an
insurance claim for the benefit of a beneficiary, if the claim
has a reasonable prospect of success.

Since the introduction of this new insurance claims

covenant, trustees have been puzzling over the practical

outworking of their obligations under the insurance

claims covenant. Yet, plaintiff beneficiaries, in serving a

statement of claim to commence legal proceedings

against a trustee, are alleging, among other things, that

the trustee has breached this duty. At the time of writing,

however, this pleading has not found its way to the end

stage of judicial consideration.

The Cooper Review identified a problem and the

legislation purported to solve the problem; and yet

arguably, trustees are now confronted with a Gordian

knot as to how they should discharge this duty. It has left

more questions than answers.

This article is a roadmap; illustrating how, as the law

stands today, the relevant stakeholders can slice through

this Gordian knot, at least from the perspective of the

more contentious lump sum total and permanent disabil-

ity insurance claims (disability claims).

Background to the Stronger Super Reform
The insurance recommendations contained in the

Cooper Review concluded “all trustees should have a

new statutory duty to manage insurance”.3 More specifi-

cally, the duty in relation to insurance claims being:4

… trustees would have to ensure that benefits are paid to
their members in accordance with the terms and conditions
of the group policy. An individual claim should be pursued
by the trustee if it is reasonable to do so, having regard to
the expectation of success

From which came recommendation 5.3:5

Trustees of MySuper products, and trustees of large APRA
funds that offer insurance, should have a statutory duty to
manage insurance with the sole aim of benefiting members,
including:
…
(c) pursuing claims that the insurer has denied in part or in
total where there is a reasonable expectation of success.

This wording was later qualified by Federal Trea-

sury’s input with: “and it is cost-effective to do so”.6

This Treasury input outlined that:7

In requiring trustees to pursue claims with insurers, mem-
bers will be more likely to receive the appropriate benefits
as specified in their insurance policy.
…
However, trustees may need to devote more resources in
order to comply with the increased oversight requirements.

This recommendation of the Cooper Review also

envisaged the pursuit of claims “after” the decision of

the insurer to deny the claim in part or whole; it also

intended that the question of success would be based on

an “expectation”.

However, by the time it came to drafting the accepted

recommendations of the Cooper Review, the Federal
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Government’s Explanatory Memorandum to the Bill

(Explanatory Memorandum) stated:8

Each trustee of an RSE will be required to do everything
that is reasonable to pursue an insurance claim on behalf of
one or more of its beneficiaries, if the claim has a
reasonable prospect of success. Trustees should consider
the likely costs and benefits (with respect to all affected
members of the RSE) of pursuing an insurance claim in
determining whether it is reasonable to pursue a potentially
successful claim.

The insurance claims covenant ultimately inserted

into the SIS Act is that replicated above.

This, yet to mature, covenant leaves the trustee in a

bit of a conundrum. Not only is the covenant silent on

timing, it is also silent on where this pursuit is meant to

occur, the reasonable extent of the pursuit and what is

meant by the phrase “reasonable prospect of success”.

The latter proposition is discussed first; as theoretically,

it is only when this criterion is satisfied that a trustee

needs to pursue an insurance claim.

Reasonable prospect of success: what does
it mean?

As indicated above, the word expectation has been

replaced with “prospect”; this is not surprising. An

expectation is often based on the subjective belief of the

beholder of the expectation. This in turn gives rise to a

potential tension between a trustee’s expectations and

those of its putative insurance beneficiary. Judicially, the

phrase “reasonable expectation of success” has been

considered in terms of patents, relating to invention or

design, whereby a skilled person has rationally pre-

dicted, on the basis of knowledge existing prior to a

project commencing, the expectation of success. In this

regard, as to whether an expectation is present, the High

Court has insisted the following two elements must

exist:9

• being led as a matter of routine to the desired

result; and

• having a reasonable expectation of achieving that

result.

A disability claim does not naturally lend itself to this

quantitative test, as outlined by the High Court, and

hence it is not appropriate for determining a trustee’s

obligation under the insurance claims covenant.

However, as the phrase “reasonable prospect of

success” was included in the insurance claims covenant

(without definition), guidance must be sought from other

sources which have considered or defined the phrase or

its alternate. These sources suggest the following:

Reasonable prospect of success:

• It is not a particularly stringent test suggesting

“something less than likelihood of success”.10

• It satisfies the statutory requirement “if it is not

hopeless or entirely without merit”.11

No reasonable prospect of success (as in the alternate):

• It need not be hopeless or bound to fail.12

• It equates to being “so lacking in merit or sub-

stance as to be not fairly arguable”.13

As to whether or not a case is hopeless, it is difficult

to conclude any case is hopeless on its face, as “[t]he law

reports are replete with cases which were thought to be

hopeless before investigation but were decided the other

way after the court allowed the matter to be tried”.14

With regard to disability claims, it would be fair to

state that, except at the very extreme, most claims have

at least a reasonable prospect of success as it is difficult

to categorically state many claims are not fairly arguable

or without some merit. Insurance beneficiaries generally

have one or more medical conditions impacting to some

extent on their work capacity — it is all a matter of

degree.

However, the phrase is commonly utilised when

lodging a claim for damages. In these circumstances, a

law practice is not permitted to lodge or defend such a

claim unless it has a reasonable prospect of success.15 A

key test in these circumstances is the reasonable chance

of damages being recovered, even a modest amount, as

opposed to the totality of that initially claimed.16 How-

ever, a claim for damages sits in sharp contrast with

superannuation disability claims, which are an all or

nothing entitlement, that is if the entitlement is satisfied,

then the corresponding benefit must be paid.17 Hence,

the apparent link to legal proceedings.

Nonetheless, whether a disability insurance claim has

a reasonable prospect of success can only be ascertained

after a trustee has undertaken its own comprehensive

review. This should include thorough consideration of

the evidence obtained and submitted in respect of the

claim as measured against the relevant terms and con-

ditions of the applicable insurance policy. Typically, the

latter requires consideration of the definition of disable-

ment; but there are many other circumstances to be

considered such as:

• whether the insurance beneficiary was eligible for

cover at first instance; and

• whether the insurance beneficiary was still cov-

ered at claim time and the relevance of pre-

existing conditions to name but a few.

This list is indicative only, not exhaustive.
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Timing of the pursuit?
The Cooper Review envisaged the trustee pursuing

disability claims after the insurer had denied the claim in

whole or in part. However, this timing schedule did not

find its way into the insurance claims covenant. Argu-

ably the intent of the legislation was to encourage

trustees to pursue a claim, or be involved, prior to the

insurer making its final decision, should circumstances

dictate. That is, for trustees to better oversee the arrange-

ments with its insurer throughout the claims process.

The “procedural fairness” stage of the insurer’s claim

assessment process is an obvious starting point from a

trustee’s perspective in this regard.

Procedural fairness is about requiring insurers to

forward their gathered claim material to the insurance

beneficiary, before making its decision (to decline the

disability claim). Importantly, it should focus on those

aspects of the claim that the insurer finds adverse to the

claim. However, some insurers tend to forward every-

thing it has in its possession, while others only forward

the information it has obtained. Either way, the result is

that insurance beneficiaries frequently find themselves

drowning in paper; often in no semblance of order, being

a mixture of double sided, single sided, printed in the

reverse and with multiple copies of the same document.

The insurer’s covering letter may often add insult to

injury, by then inviting commentary from the insurance

beneficiary on this material. This approach has been

criticised as failing to afford procedural fairness, despite

the insurer’s intent.18

Procedural fairness was discussed at length in Panos

v FSS Trustee Corp.19 Robb J pointed out that the

ultimate question of what evidence is adverse (in assess-

ing a total permanent disability claim) is a “subjective

matter for the insurer”20 and hence, in reality, Mr Panos

was not in a position to conveniently or inexpensively

address adverse issues motivating the insurer.21 In com-

menting on the volume of disconnected and inconsistent

material, along with the protracted time taken in the

claim process, Robb J was of the view the insurer should

“at least provide a concise outline of its position”22 and

warn an insurance beneficiary why the insurer is not

inclined to accept the evidence the insurance beneficiary

has personally provided.23

When an insurance beneficiary is confronted with this

bewildering procedural fairness dossier from the insurer,

it is easy to understand why at that point, if not before,

they would seek advice from a lawyer about what to do.

A trustee in maintaining tight oversight of its insurer

throughout the pursuit of the claim should also:

• regularly monitor the progress of claims lodged

with its insurer;

• be involved from a quality control perspective

with the claims assessment process;

• insist its insurer assembles the claim documents in

logical order; and

• insist its insurer highlights the information it finds

adverse to the insurance beneficiary’s claim.

Extent of the pursuit?
The extent of the pursuit is that a trustee must “do

everything that is reasonable”; this could be described as

a requirement to take reasonable steps to pursue the

claim. This aspect was discussed in Alcoa of Australia

Retirement Plan Pty Ltd v Frost by Nettle JA24 in the

context of the high duty on trustees to make reasonable

enquiries25 and be cognisant of the finite resources

associated with a “trustee’s responsibility to preserve the

fund for the benefit of all beneficiaries”.26 In so doing,

he pointed out he was not suggesting “a trustee is

expected to go on endlessly in pursuit of perfect infor-

mation in order to make a perfect decision”.27

Therefore, it seems clear a trustee will not be dis-

charging this duty should it simply endorse an insurer’s

opinion;28 it must give its own real and genuine consid-

eration to a disability claim and not merely “rubber

stamp” the insurer’s decision.29

Judicial authorities repeatedly cite how an insurer

must act when making its decision. Therefore, the

trustee, in discharging its obligations, must satisfy itself

that its insurer has, among other things:

• asked itself the correct question; and

• taken into account all of the relevant material and

not misstated the effect of that material.

This last point was emphasised in Mehmet v IOOF

Investment Management Ltd.30 The insurer had placed a

certain “spin” or “gloss” on what a doctor had actually

stated in a medical report.31 The court was not impressed.

Further an insurer should not be “cherry-picking” cer-

tain aspects, out of context, in medical or other infor-

mation in an effort to justify the denial of a disability

claim.32 These are examples of the sort of issues the

trustee must engage itself with, when giving its own real

and genuine consideration to review of its insurer’s

assessment of a disability claim.

Where to pursue?
The phrase “reasonable prospect of success” leads

most people to think of legal proceedings. However,

legal proceedings come with substantial costs. This in

turn creates an inherent tension between the duty in the

insurance claims covenant and the Explanatory Memo-

randum; namely, on the one hand, the insurance claims

covenant seems to be encouraging pursuit via the court
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system, yet on the other hand the Explanatory Memo-

randum cautions that it would be unreasonable for

trustees to spend significant sums to litigate (pursue)

individual claims. Bearing this in mind, the trustee is

presented with something of a dilemma as to how best

resolve this obvious conflict.

So what should the trustee do when it is confronted

with its insurer’s decision, which it considers to be

unreasonable?

Challenge the insurer
As a first step, trustees should be referring the denied

disability claim back to the insurer for reconsideration

and articulating its concerns about the flaws in the

insurer’s analysis and its conclusions. Many trustees are

taking these steps and have been doing so for some time.

Most insurers have in place internal dispute processes

for dealing with trustees’ concerns. Some trustees also

commission their own medical or other evidence and

forward this to the insurer for consideration and review

of the particular claim.

However, should the trustee still remain dissatisfied

with its insurer’s position, what can it do next?

Financial Ombudsman Service
In relation to disability claims, some trustees are

lodging a complaint against its insurer with Financial

Ombudsman Service (FOS); it is a “not-for-profit, non-

government organisation” whose aim is to resolve “dis-

putes quickly and efficiently, providing a cheaper alternative

than going to court”.33

However, while a group life policy holder (the

trustee) may lodge a claim against an insurer where there

is a dispute relating to the payment of the benefit under

the policy,34 FOS may exclude disputes where “the

Applicant is not a retail client as defined in the Corpo-

rations Act 2001”.35 A superannuation fund trustee is

generally not a retail client;36 therefore FOS may exer-

cise its discretion to refuse to deal with a complaint from

the applicant trustee. In addition, disputes lodged with

FOS are subject to monetary limits on claims, in that it

cannot consider those in excess of $500,00037 and, in

circumstances where the claim is a lesser amount, the

maximum amount payable for lump sum disability

benefits is currently set at $309,000.38 FOS may also

refer a dispute to what it considers is a more appropriate

forum to better deal with the dispute,39 such as the

Superannuation Complaints Tribunal (SCT), when the

matter involves “life insurance issued through a super-

annuation fund”.40

However, within the parameters of the FOS Terms of

Reference, disability claim complaints received from

trustees against its insurer are being accepted and

resolved by FOS.41 FOS does not charge a fee to

applicants, that is, in this case the trustee.42

Superannuation Complaints Tribunal —
trustees should have access in their own right

With the implementation of the insurance claims

covenant, some trustees are expressing frustration they

are not able to pursue claims for their insurance benefi-

ciaries via the SCT. The SCT is the statutory body

established by the Federal Government43 to resolve

complaints lodged by superannuation fund members

against decisions made by, among other things, trustees

and insurers.44 Arguably, extending the powers of the

SCT to review complaints lodged by trustees against

insurers would complement the recommendation in the

Cooper Review for trustees to have a statutory duty to

manage insurance and ensuring, within the terms of the

insurance policy, that benefits are paid to their disability

beneficiaries.45

It is the trustee, under the terms of the trust deed that

provides the entitlements for beneficiaries, it is the

trustee who has insured certain entitlements and, in most

cases, the insurance premiums are being paid by the

beneficiaries via deductions from their superannuation

accounts.

Bearing in mind that trustees should consider the

likely costs and benefits of pursuing insurance claims,46

giving trustees standing to bring a complaint to the SCT

against its insurer’s decision would appear viable from

this perspective. The objective of the SCT is to provide

mechanisms for resolving disputes “that are fair, eco-

nomical, informal and quick”.47

The SCT does not charge any fees to consider

disputes lodged with it. Under the current SCT process,

where an insurance beneficiary lodges a complaint,

trustees are required to provide material documents to

the SCT48 and are invited to make written submissions

prior to a review meeting being held.49 There may be

some extra costs incurred if the legislation was amended

to allow the trustee to bring a complaint against its own

insurer’s decline decision; however, these are unlikely to

be substantially more than those currently incurred when

the trustee reiterates its support for its insurer’s claim

declinature. The obvious benefit to insurance beneficia-

ries is the possibility of saving in their legal costs and

alleviating the burden of personally “fighting” for their

entitlement.

It is acknowledged that despite the current jurisdic-

tional impediment against a trustee lodging a complaint

with the SCT against an insurer, there is nothing

preventing a trustee from lending support to an insur-

ance beneficiary’s complaint lodged with the SCT. This

can arise in circumstances where it is the insurer’s

opinion which determines disability, coupled with the

trustee, by necessity, having to then apply the insurance

offset provisions which are contained in the trust deed.
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Under this scenario, at the time of lodging its submis-

sion, the trustee could articulate its concerns with the

insurer’s decision, while explaining that under the rules

of the fund, payment of a disability benefit, inclusive of

the insured component, is contingent upon its insurer’s

decision. However, this course of action infrequently

occurs.

Conclusion
It is unfortunate the phrase “reasonable prospect of

success” was ultimately inserted into the insurance

claims covenant due to its customary association with

legal proceedings. However, from the above analysis, it

is clear the initial intent of the Cooper Review was not

to push trustees down the litigation path; it used different

phraseology to that commonly understood in the legal

profession. The Explanatory Memorandum falls short of

requiring a trustee to commence legal proceedings,

because of concerns about the issue of costs versus

benefits to all affected members. But, closer analysis of

the Explanatory Memorandum reveals that consider-

ation of the costs versus benefits, relates to the affected

class of beneficiaries, not the fund beneficiaries consid-

ered as a whole. The affected class of beneficiaries are

those insured and within that class there is arguably a

subset of insurance beneficiary claimants. Absent judi-

cial authority, it could even be argued that this scenario

triggers two other statutory duties inserted into the

general covenants effective 1 July 2013, requiring trust-

ees to act fairly in dealing with:

• classes of beneficiaries within the entity; and

• beneficiaries within a class.50

At the least, the duty to act fairly in dealing with

beneficiaries within the insured class would seem to

require that trustees follow the same “fair” process in

holding the insurer to account (which may well encom-

pass taking reasonable steps to pursue claims).

The above viewpoint looks even more attractive

when one considers the following: as outlined earlier, it

is reasonable to assume that it would be rare for a

disability claim to be viewed as not having a reasonable

prospect of success; therefore that contention can be put

to one side. This then gives rise to the potentiality of the

anomalous situation whereby a trustee, on the one hand

being bound to consider that a claim does have a

reasonable prospect of success, due to the low threshold

of the test, while on the other hand concluding that its

insurer’s claim declinature was reasonable. Logically,

under those circumstances, a trustee is not required to

pursue the disability claim further.

The reasonableness qualification on the trustee require-

ment of pursuit does not mean trustees are to spend

significant amounts of money litigating individual claims.

The cost effective reasonable steps of pursuit, for a

trustee to take in relation to those claims denied by its

insurer, become:

• maintain a tight oversight of its insurer throughout

the claims assessment process; particularly at the

procedural fairness stage; and

• give its own real and genuine consideration as to

whether the insurer, in accordance with the terms

and conditions of the insurance policy, should

make payment of the insured amount relevant to

the insurance beneficiary;

• if necessary make its own reasonable enquiries; or

• challenge its insurer’s decision, if it cannot endorse

the decision to decline, clearly articulating its

reasons.

Having exhausted the above, by reference to the

Explanatory Memorandum, should a trustee still dis-

agree with its insurer’s decision to deny a disability

claim, then in pursuing the matter further the trustee can

consider a range of options, such as:

• if the lump sum insurance amount payable is less

than or equal to (currently) $309,000, lodging a

complaint with FOS;

• for lump sum amounts above the FOS limit,

supporting an insurance beneficiary’s complaint

once lodged with the SCT; or

• commencing legal proceedings.

Ultimately, however, it would only require a single

“pen stroke”, for the Federal Government to cut com-

pletely through the final tangled thread of the Gordian

knot created by the insurance claims covenant. This

would be achieved through broadening the jurisdiction

of the SCT to encompass complaints from trustees

against decisions of insurers, thus removing any percep-

tion that a trustee must resort to expensive litigation in a

court of law in its pursuit of disability claims.
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